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IN THE SUPREME COURT 
OF THE STATE OF UTAH 
ARCHIE NIELSON and SYLVIA 
W. NIELSON, his wife, 
Plaintiffs and 
Appellants, 
V. 
C. A. RASMUSSEN, C. WESLEY 
RASMUSSEN and BERNICE C. 
RASMUSSEN, his wife, 
Defendants, 
Third-Party 
Plaintiffs, an 
Respondents, 
V. 
BERT CARTER and BLANCH G. 
CARTER, his wife, 
Third-Party 
Defendants and 
Respondents. 
PETITION FOR REHEARING 
The appellants in the above-entitled matter petition the 
Court for a rehearing on the grounds and for the reasons as 
follows: 
1. The trial court erred in applying the parol evidence 
rule to exclude certain evidence which would have otherwise 
established a constructive trust. 
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2. This Court has misinterpreted and misapplied the 
law concerning constructive trusts. 
DATED this 7TH day of January, 1977. ...-7 
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^ S.LREX LEWIS, for: 
HOWARD, LEWIS & PETERSEN 
120 East 300 North 
Provo, Utah 84601 
Attorneys for Plaintiffs-
Appellants 
MAILING CERTIFICATE 
I hereby certify that I mailed a copy of the foregoing 
Petition for Rehearing to John P. Ashton, 455 South 3rd East, 
Salt Lake City, Utah 84111, Attorney for Defendants, Third-
Party Plaintiffs and Respondents; and to M. Dayle Jeffs, P. 
0. Box 683, Provo, Utah 84601, Attorney for Third-Party Defen-
dants and Respondents, this 7th day of January, 1977. 
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POINT I , 1 
THE FINDINGS OF THE TRIAL COURT ARE NOT BASED ON THE 
EVIDENCE PRESENTED FOR THE REASON THAT THE TRIAL COURT 
GRANTED DEFENDANT CARTER'S MOTION TO STRIKE THE EVIDENCE 
BASED UPON THE PAROLE EVIDENCE RULE, HOLDING IT WAS AN 
ATTEMPT TO VARY THE TERMS OF A WRITTEN INSTRUMENT BY 
PAROLE EVIDENCE. THUS THE TRIAL COURT ERRED. 
CONCLUSION 3 
CASES CITED 
Kesler v. Rogers, (Utah Oct. 1975) 354 P.2d 354,358 1-2 
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PRESENTED FOR THE REASON THAT THE TRIAL COURT GRANTED DEFENDANT 
CARTER'S MOTION TO STRIKE THE EVIDENCE BASED UPON THE PAROLE EV-
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This Court has held that parol evidence is admissible and that 
a written instrument may be reformed by parol evidence to show in-
tent. This Court recently restated its position re: parol evidence 
in Kesler v. Rogers. (Utah Oct. 1975) 354 P.2d 354, 358. 
"Concerning defendant's contention that he had a right to 
place inviolable reliance upon the written instruments 
and that they were not subject to be varied or contra-
dicted because of the parol evidence rule, this is to be 
said: that rule has long been recognized as sound and as 
having a salutary purpose in proper circumstances. But, 
like all other rules, its purpose is to serve the cause of 
justice and not to defeat it. Therefore, there have come 
into being numerous exceptions in situation where the 
rigid adherance to the rule would have that effect.11 
With the foregoing, the plaintiffs agree and particularly 
with the wording that rules should serve the cause of justice and 
not defeat it. v 
Had the trial court not misapplied the law concerning parol 
evidence, its findings would have been different based upon the 
clear and convincing and uncontradicted evidence which would have 
been as follows: 
1. Carter received one and one-third acres of property from 
Nielsons for which he did not pay. (R. 138) 
2. Carter had Nielsons sign a receipt on the contract ac-
knowledging that payment had been made in full. At that time i 
Carter knew he had one and one-third-acres of property deeded to him 
by Nielsons for which he had not paid. 
3. Carter has never at any time tendered payment for the 
one and one-third acres to Nielsons. 
4. The Nielsons at the time of signing of the deed were 
both old and infirm. Archie Nielson had one leg amputated as well 
as part of his other foot, thereby making him substantially confined 
to his home. Mrs. Nielson was in poor health. The Nielsons were 
not represented by counsel at the signing. Carter was represented 
and had his counsel present. The signing took place in the Nielson's 
home. 
5*. The Nielsons were not aware that Carter had not deeded the 
four lots to Rasmussen until just prior to the filing of their 
third-party complaint. 
The Court could also have found based upon clear and convinc-
ing evidence, though slightly contradicted by Carter as follows: 
6. Carter agreed at the time of the delivery of the deed to 
him to reconvey four lots to Rasmussen. (R. 31, 36, 37, 40, 41, 42, 
43, 45, 55, 66, 67, 69, 70, 86, 91, 96-97, 101, 106, 112-114, 
129-131, 138, 144, 161, 162, 163, 167-168.) 
The defendant, Carter, is now in a position, absent relief from 
this Court, to keep the real property as his own and to assert the 
statute of limitations as a defense to the payment of any moneys. 
Given the foregoing facts, to subscribe to a rule of law that 
a constructive trust may not be created absent a family or confidential 
or fiduciary relationship is to make the rule of law defeat the cause 
of justice rather than to serve the cause of justice. We would venture 
that no one would espouse the cause that it is just for Carter to 
keep the one and one-third acres of property for his own aggrandizement 
without at the minimum paying therefor— or, justly, holding the prop-
erty as a trustee to carry out his verbal agreement. 
CONCLUSION 
The Trial Court's findings were not based on the evidence 
since the evidence was improperly excluded. The clear and uncon-
tradicted evidence cries out for relief from an injustice. ^Appellants 
respectfully ask this Court for a rehearing to determine the evident-
iary matters not previously considered in,the opinion of this Court. 
DATED at Provo, Utah, this yJ]'"' day of January, 1977. 
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